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304.01.03 EXCEPTIONS TO TREATMENT OF TRUSTS  
 
The rules concerning treatment of trusts do not apply to any of the following 

types of trusts, i.e., the trusts discussed below are treated differently in 

determining eligibility for Medicaid.  Funds entering and leaving these trusts are 

generally treated according to SSI rules or more liberal rules under Section 

1902(r) (2) of the Act, as appropriate. 
 
As noted in each exception below, one common feature of all of these 

excepted trusts is a requirement that the trust provide that, upon the death of 

the individual, any funds remaining in the trust go to the Division of Medicaid, 

up to the amount paid in Medicaid benefits on the individual’s behalf.  
 

304.01.03A SPECIAL NEEDS TRUSTS 
 
A trust containing the assets of an individual under age 65 who is disabled (as 

defined by the SSI program) and which is established for the sole benefit of 

the individual by a parent, grandparent, legal guardian of the individual, or a 

court is often referred to as a Special Needs Trust.  In addition to the assets 

of the individual, the trust may also contain the assets of individuals other 

than the disabled individual. 
 
To qualify for an exception to the rules governing trusts in this section, the 

Special Needs Trust must contain a provision stating that, upon the death of 

the individual, the State receives all amounts remaining in the trust, up to an 

amount equal to the total amount of medical assistance paid on behalf of the 

individual.   
 
When a Special Needs Trust is established for a disabled individual under age 

65, the exception for the trust discussed above continues even after the 

individual becomes age 65.  However, such a trust cannot be added to or 

otherwise augmented after the individual reaches age 65.  Any such addition or 

augmentation after age 65 involves assets that were not the assets of an 

individual under 65 and therefore, those assets are not subject to the 

exemption discussed in this section. 
 
To qualify for this exception to the rules governing trusts, the trust must be 

established for a disabled individual, as defined under the SSI Program. When 

the individual in question is receiving either Title II or SSI benefits as a 

disabled individual, accept the disability determination made for those 

programs. If the individual is not receiving those benefits, make a determination 

concerning the individual’s disability.   
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SPECIAL NEEDS TRUSTS (Continued) 
 

Establishment of a trust as described above does not constitute a transfer of 

assets for less than fair market value if the transfer is made into a trust 

established solely for the benefit of a disabled individual under age 65. 

However, if the trust is not solely for the benefit of the disabled person or if 

the disabled person is over age 65 transfer penalties may apply. 

 

304.01.03B POOLED TRUSTS 

 

A pooled trust is a trust containing the assets of a disabled individual as 

defined by the SSI Program in Section 1614(a)(3) of the Act, that meets the 

following conditions:  

 

 The trust is established and managed by a  non-profit association; 
 

 A separate account is maintained for each beneficiary of the trust but for 
purposes of investment and management of funds the trust pools the funds in 
these accounts; 

 

 Accounts in the trust are established solely for the benefit of disabled 
individuals by the individual, by the parent, grandparent, legal guardian of the 
individual, or by a court; and, 

 

 To the extent that any amounts remaining in the beneficiary’s account upon 
the death of the beneficiary are not retained by the trust, the trust pays to the 
Division of Medicaid the amount remaining in the account up to the amount 
equal to the total amount of medical assistance paid on behalf of the 
beneficiary.  To meet this requirement, the trust must include a provision 
specifically providing for such payment.  

 

To qualify as an excepted trust, the trust account must be established for a 

disabled individual, as defined in Section 1614(a)(3) of the Act.  When the 

individual in question is receiving either Title II or SSI benefits as a disabled 

individual, accept the disability determination made for those programs.  If the 

individual is not receiving those benefits, make a determination concerning the 

individual’s disability.   

 

 


